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DROWNING IN DEBT: A LEGAL ANALYSIS OF PENSION SYSTEMS IN THE 

STATE OF ILLINOIS 

Charles E. Power 

INTRODUCTION 

AV RI AXJXVW 27WK, 2018, IOOLQRLV¶ XQIXQGHG SHQVLRQ OLDELOLWLHV WRWDOHG $250 ELOOLRQ.43 

McKinsey & Company has identified Illinois as the most fiscally unstable state in the nation.44 

MRRG\¶V DQG S&P GOREDO RDWLQJV UDWH IOOLQRLV¶ GHEW DW BBB-, the lowest credit record of all time 

for an American state.45 Russia has the same debt rating as Illinois.46 AV MRRG\¶V ZURWH LQ LWV 

UHSRUW, ³7KH UDWLQJ UHIOHFWV IOOLQRLV¶ H[WUHPHO\ ODUJH QHW SHQVLRQ OLDELOLWLHV DQG D ORQJ KLVWRU\ RI 

XQEDODQFHG ILQDQFLDO RSHUDWLRQV WKDW FXOPLQDWHG LQ D UHFRUG OHYHO RI RYHUGXH ELOOV ODVW \HDU.´47 

MRRG\¶V RXWORRN LV QHJDWLYH, DQG Whe next downgrade will push Illinois into junk status.  

IOOLQRLV¶ ILVFDO FULVLV KDV ERWK VKRUW- and long-term components. More recently, the 

General Assembly has simply been inadequate at spending within its means; Illinois has not had 

a balanced budget since 2001. And while the damage that almost two decades of profligate 

VSHQGLQJ, HVSHFLDOO\ WKH UHFHQW 736 GD\ EXGJHW VWDQGRII, KDYH LQIOLFWHG RQ WKH SWDWH¶V ILQDQFHV 

FDQQRW EH GLVPLVVHG, WKLV SDSHU ZLOO DQDO\]H WKH SWDWH¶V ILVFDO KHDOWK E\ IRFXVLQJ RQ WKH Jraver 

threat: billions in pension debt.48 Organized into four sections, this essay will first document the 

                                                      
43There is actually some discrepancy over how much pension debt Illinois is actually in. Other estimates range 
between $110-1ϯϬ biůůiŽŶ͘ MŽŽdǇ͛Ɛ ƚŽƚaů iƐ ƚhe ŵŽƐƚ ƌeceŶƚ eƐƚiŵaƚe ƚhiƐ aƵƚhŽƌ ǁaƐ abůe ƚŽ fiŶd͘ Chea͕ PiƐei͘ 
͞ReƐeaƌch AŶŶŽƵŶceŵeŶƚ͗ MŽŽdǇΖƐ - Unfunded US State Pension Liabilities Surge in Fiscal 2017 Due to Poor 
IŶǀeƐƚŵeŶƚ ReƚƵƌŶƐ͘͟ Moody's Investors Service, 27 Aug. 2018. 
44͞TheƐe U͘S͘ SƚaƚeƐ Aƌe ƚhe MŽƐƚ FiƐcaůůǇ Sƚabůe͘͟ U.S. News & World Report, U.S. News & World Report, 2018.  
45SchƵƐƚeƌ͕ Adaŵ͘ ͞IůůiŶŽiƐ BŽŶdƐ OŶce AgaiŶ Raƚed JƵƐƚ abŽǀe JƵŶk͘͟ Illinois Policy Institute, 10 Apr. 2018. 
46͞RƵƐƐia - Cƌediƚ RaƚiŶg͘͟ Trading Economics, Trading Economics, 2018.  
47 Moody's Investors Service.  
48For 736 days, Illinois operated without a constitutionally-mandated budget. This was a political crisis, with newly 
elected Republican Governor Bruce Rauner and the Democratic-controlled General Assembly unable to agree on 
spending cuts and tax increases. The crisis ended when 10 Republicans joined with Democrats to override the 
GŽǀeƌŶŽƌ͛Ɛ ǀeƚŽ ŽŶ JƵůǇ ϲƚh͕ ϮϬϭϳ͘ BƵƚ iƚ ǁaƐ ƚŽŽ ůaƚe͕ fŽƌ ůaƐƚiŶg daŵage had beeŶ dŽŶe͗ Žǀeƌ a biůůiŽŶ in late 
payment interest penalties, stalled and shuttered public programs, a dearth of strategic investment in 
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GHQHUDO AVVHPEO\¶V GHFDGHV-ORQJ GHUHOLFWLRQ RI GXW\ LQ LWV FKURQLF XQGHUIXQGLQJ RI WKH SWDWH¶V 

pension systems. Next, the analysis section will examinH WKH GHQHUDO AVVHPEO\¶V 2013 DWWHPSW 

DW SHQVLRQ UHIRUP, DQG WKH IOOLQRLV SXSUHPH CRXUW¶V UDWLRQDOH IRU GHFODULQJ WKDW OHJLVODWLRQ 

unconstitutional in 2015 under Article XIII § 5 of the Illinois Constitution. In light of the 

constraints this pension protection clause places on the ability of the General Assembly and 

Executive to modify existing pension contracts, this paper will then explore recommendations 

for reform, centered around municipal bankruptcy proceedings, adjustments to future State 

employee benefit contracts, and the passage of a constitutional amendment.  

HISTORY 
 
1917-1970: The Seeds Are Sown 
 

Pension troubles have plagued the State of Illinois for over a century.49 As early as 1917, 

the General Assembly characterized the state of municipal pension systems as one of insolvency 

GXH WR IXQGLQJ PHFKDQLVPV ZKLFK ZHUH ³HQWLUHO\ LQDGHTXDWH IRU SD\LQJ WKH VWLSXODWHG SHQVLRQV 

ZKHQ GXH.´50 Warnings continued over subsequent decades. The Illinois Public Employees 

PHQVLRQ LDZV CRPPLVVLRQ RI 1949 QRWHG ³HYHU\ IXQG LQ IOOLQRLV VXIIHUV DW WKLV WLPH IURP 

DFWXDULDO LQVROYHQF\.´51 That same body, with strikingly similar rhetoric twenty years later, 

                                                      
infrastructure and higher educationͶnot to mention the evaporation of any semblance of any remaining public or 
investor trust in the government Žf ƚhe Sƚaƚe Žf IůůiŶŽiƐ͘ AƐ a ƌeƐƵůƚ Žf ƚhiƐ cƌiƐiƐ͕ ƚhe Sƚaƚe͛Ɛ ƚŽƚaů backůŽg ƵŶƉaid 
bills reached $16.7 billion. While the State was able to refinance and payoff some of this load, over $8 billion 
remains. In addition, the most recent budget, oddly heralded as balanced by Democrats and Republicans, has a 
$1.2 billion deficit. Forebodingly, this woe has taken place amidst a national economic upswing. One can only 
imagine the stress the next inevitable serious economic downturn will inflict on IllinoisͶa state teetering on the 
brink in a period of healthy economic expansion.  
49There are five separate State-funded pension systems for public employees: the General Assembly Retirement 
SǇƐƚeŵ ;GRSͿ͕ ƚhe Sƚaƚe EŵƉůŽǇeeƐ͛ ReƚiƌeŵeŶƚ ;SERSͿ͕ ƚhe Sƚaƚe UŶiǀeƌƐiƚieƐ Retirement System (SURS), the 
TeacheƌƐ͛ ReƚiƌeŵeŶƚ SǇƐƚeŵ ;TRSͿ͕ aŶd ƚhe JƵdgeƐ ReƚiƌeŵeŶƚ SǇƐƚeŵ ;JRSͿ͘ 
50Report of the Illinois Pension Laws Commission of 1917. Quoted in: Supreme Court of Illinois. In Re PENSION 
REFORM LITIGATION (Doris Heaton Et Al., Appellees, v. Pat Quinn, Governor, State of Illinois, Et Al., Appellants). 8 
May 2015, 4.  
51Report of the Illinois Pension Laws Commission of 1949. Ibid., 4.   
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characterized the level of pension funGV LQ 1969 DV ³EHORZ PDQGDWRU\ VWDWXWRU\ UHTXLUHPHQWV DV 

H[SUHVVO\ SURYLGHG LQ WKH JRYHUQLQJ ODZ« >DQG ZHUH@ JURVVO\ LQVXIILFLHQW.´52 In 1969, the 

RYHUDOO IXQGLQJ UDWH IRU IOOLQRLV¶ SXEOLF SHQVLRQ V\VWHP ZDV 41.8 SHUFHQW. 

 Concern over this lack of funding ZDV D SRWHQW LVVXH DW WKH SWDWH¶V 6WK CRQVWLWXWLRQDO 

Convention, held in 1970. One delegate, arguing for constitutional protections for pensions, 

VWDWHG, ³DHVSLWH WKH FRQVLVWHQW ZDUQLQJV IURP WKH PHQVLRQ LDZV CRPPLVVLRQ« WKH GHQHUDO 

Assembly has failed to meet its commitments to finance the pension obligations on a sound 

EDVLV.´53 The supposed solution, which was eventually ratified, was the addition of Article XIII § 

5 WR WKH SWDWH¶V CRQVWLWXWLRQ. 7KH SURYLVLRQ VWDWHV: ³Membership in any pension or retirement 

system of the State, any unit of local government or school district, or any agency or 

instrumentality thereof, shall be an enforceable contractual relationship, the benefits of which 

VKDOO QRW EH GLPLQLVKHG RU LPSDLUHG.´54  

1970-1993: The Crisis Begins 
 

However, if this provision was designed to send a message to the General Assembly to 

clean up its act, it failed. In the decade that followed, no substantial reforms were implemented. 

Up until 1981, Illinois simply paid the costs of pension benefits as they came due. Economic 

difficulties in 1982 caused the State to abandon this ad hoc approach, and from 1982-1995 the 

General Assembly allocated a constant level of funds. But the State did not respond to rising 

costs, and the value of this steady contribution was corroded. Pension reform was attempted in 

1989, but it floundered. In the early 1990s, the General Assembly even began to fail to keep up 

ZLWK LWV LQDGHTXDWH \HDUO\ FRQWULEXWLRQV, GLYHUWLQJ SHQVLRQ GROODUV LQWR WKH SWDWH¶V JHQHUDO 

                                                      
52Report of the Illinois Pension Laws Commission of 1969. Ibid., 5. 
53͞RecŽƌd Žf PƌŽceediŶgƐ͕ Siǆƚh IůůiŶŽiƐ CŽŶƐƚiƚƵƚiŽŶaů CŽŶǀeŶƚiŽŶ͘͟ Illinois Digital Archives, The State of Illinois, 
1972. 
54͞CŽŶƐƚiƚƵƚiŽŶ Žf ƚhe Sƚaƚe Žf IůůiŶŽiƐ͘͟ Illinois General Assembly Home Page. 
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revenue fund. Anal\]LQJ WKH SWDWH¶V DSSURDFK GXULQJ WKLV SHULRG LQ D 2013 FHDVH DQG GHVLVW OHWWHU, 

WKH SHFXULWLHV DQG E[FKDQJH CRPPLVVLRQ (SEC) FKDUDFWHUL]HG LW DV KDYLQJ ³QR UHODWLRQ WR 

DFWXDULDO FDOFXODWLRQV RI OLDELOLW\.´55 

1994-Present: The Crisis Escalates 
 

In 1994, the General Assembly was finally able to pass a plan to put the system on a path 

to solvency. The legislation mandated that the State contribute sufficient funds to meet 90 

percent of the actuarial costs of the pension systems through 2045. But in reality, this reform was 

toothless. Instead of immediately meeting 90 percent of the actuarial costs of the system, the 

SWDWH LPSOHPHQWHG D ³UDPS SHULRG.´ 7KLV UDPS SHULRG DOORZHG WKH SWDWH VORZO\ LQFUHDVH LWV 

contributions to the system, essentially betting that future legislatures would somehow find 

billions of extra dollars to contribute.56 By 1995, the pension system was only 50 percent funded. 

To make it worse, the General Assembly could not even abide by the funding levels set forth in 

the ramp period, declaring SHQVLRQ ³KROLGD\V´ LQ 2005 DQG 2006. IQ WKHVH \HDUV, WKH SWDWH 

unilaterally decided it would only meet half of its required contributions. These gimmicks added 

$2.3 ELOOLRQ WR WKH SWDWH¶V SHQVLRQ GHEW. 7R WRS LW RII, WKHVH PDQHXYHUV ZHUH QRW DGHTXDWHO\ 

disFORVHG WR WKH SWDWH¶V ERQG KROGHUV.57  

In the period between 1996-2010, WKH SWDWH¶V XQIXQGHG SHQVLRQ OLDELOLWLHV LQFUHDVHG E\ 

$57 ELOOLRQ. AQG ZKLOH PDUNHW FUDVKHV LQ 2001 DQG 2008 SXVKHG WKH SWDWH¶V SHQVLRQ V\VWHPV 

                                                      
55The ůeƚƚeƌ accƵƐed ƚhe Sƚaƚe Žf ŵiƐůeadiŶg bŽŶdhŽůdeƌƐ iŶ iƚƐ fiŶaŶciaů ƌeƉŽƌƚƐ͘ ͞Oƌdeƌ IŶƐƚiƚƵƚiŶg CeaƐe-and-
Desist Proceedings Pursuant to Section 8A of the Securities Act of 1933, Making Findings, and Imposing A Cease-
and-DeƐiƐƚ Oƌdeƌ͘͟ SecƵƌiƚieƐ aŶd Exchange Commission, 11 Mar. 2013, 3.  
56The State of Illinois Retirement Systems: Funding History and Reform Proposals, A Civic Federation Issue Brief. The 
Civic Federation, 30 Sept. 2008, 13.  
57As the SEC damingly concludes in its 2013 letter ͞Raƚheƌ ƚhaŶ cŽŶƚƌŽůůiŶg ƚhe Sƚaƚe͛Ɛ gƌŽǁiŶg ƉeŶƐiŽŶ bƵƌdeŶ͕ ƚhe 
SƚaƚƵƚŽƌǇ FƵŶdiŶg PůaŶ͛Ɛ cŽŶƚƌibƵƚiŽŶ ƐchedƵůe iŶcƌeaƐed ƚhe ƵŶfƵŶded ůiabiůiƚǇ͕ ƵŶdeƌfƵŶded ƚhe Sƚaƚe͛Ɛ ƉeŶƐiŽŶ 
obligations, and deferred pension funding. This resulting underfunding of the pension systems enabled the State to 
shift the burden associated with its pension costs to the future and, as a result, created significant financial stress 
aŶd ƌiƐkƐ fŽƌ ƚhe Sƚaƚe͘͟ SEC͕ ϯ͘  
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further into the red, there is no questioQ ZKHUH UHVSRQVLELOLW\ IRU WKH FULVLV OLHV: ³7KH SWDWH¶V 

insufficient contributions under the Statutory Funding Plan were the primary driver of this 

increase, outweighing other causal factors, such as market performance and changes in 

EHQHILWV.´58 At the end of June 2013, the State had funding to cover 41.1 percent of pension 

liabilities.59 AV WKH IOOLQRLV SXSUHPH CRXUW GULO\ REVHUYHG LQ 2015, ³7KH IXQGLQJ UDWH ZDV WKXV 

nearly unchanged from the 41.8 percent funding rate prior to the ratification of the 1970 

CRQVWLWXWLRQ DQG LWV SURWHFWLRQ FODXVH.´60 In April 2018, the Pew Research center pegged the 

SWDWH¶V SHQVLRQ IXQGLQJ DW 36 SHUFHQW.61 Pension liabilities have begun to encroach on the 

JRYHUQPHQW¶V EXGJHW, FRQVXPLQJ RQH IRXUWK RI DOO SWDWH VSHQGLQJ. 7KH QDWLRnwide average is 4 

percent.62 

ANALYSIS 
 
 In another attempt at reform, the General Assembly enacted Public Act 98-599 in 2013. 

This legislation combined cuts to benefits with an injection of funds into the pension systems. 

AFFRUGLQJ WR WKH SODQ¶V GUDIWHUV, the bipartisan plan would save the State between $90 and $100 

billion by delaying retirement ages up to five years for employees under 45, capping the 

maximum salary used in benefit calculations, and ending three percent compounded cost of 

living increases.63 Public employees immediately filed five separate lawsuits challenging the 

legislation, which were consolidated in Heaton v. Quinn. The plaintiffs claimed that the State, by 

reducing pension benefits, violated Article XIII § 5 of the Illinois Constitution. 

                                                      
58SEC, 4.  
59Godofsky, David R., and Emily Hootkins͘ ͞IůůiŶŽiƐ SƵƉƌeŵe CŽƵƌƚ AffiƌŵƐ CŽŶƐƚiƚƵƚiŽŶaů PƌŽƚecƚiŽŶ Žf PƵbůic 
PeŶƐiŽŶƐ͘͟ Benefits Law Journal, vol. 28, no. 3, 3.  
60Heaton v. Quinn, 8.  
61 The U͘S͘ aǀeƌage iƐ ϲϲ ƉeƌceŶƚ͘ WiƐcŽŶƐiŶ͛Ɛ ƉeŶƐiŽŶ ƐǇƐƚeŵƐ aƌe ϵϵ ƉeƌceŶƚ fƵŶded͘  
62MeŶŶiƐ͕ Gƌeg͘ ͞The Sƚaƚe PeŶƐiŽŶ FƵŶdiŶg GaƉ͗ ϮϬϭϲ͘͟ The Pew Charitable Trusts, 12 Apr. 2018. 
63The State of Illinois. The General Assembly. Public Act 098-0599. 2013.  
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In Heaton v. Quinn, the State does not dispute the meaning of Article XIII § 5, but 

LQVWHDG DWWHPSWV WR DUJXH LWV ³UHVHUYHG VRYHUHLJQ SRZHU,´ RU SROLFH SRZHU, SHUPLWV WKH 

modification of pension contracts in the interest of the public good.64 The thrust RI WKH SWDWH¶V 

argument rests on three points. First, due to its police powers, the General Assembly possesses 

WKH DXWKRULW\ WR PRGLI\ REOLJDWLRQV LPSRVHG RQ LW E\ WKH SWDWH CRQVWLWXWLRQ ZKHQ ³VXFK DFWLRQ LV 

reasonable and necessary to advance an important SXEOLF SXUSRVH.´65 Further, due to havoc the 

GUHDW RHFHVVLRQ ZUHDNHG RQ SWDWH ILQDQFHV, D VOXJJLVK HFRQRPLF UHFRYHU\, WKH SWDWH¶V VKHHU 

DPRXQW RI SHQVLRQ OLDELOLWLHV, DQG WKH SWDWH¶V SRRU FUHGLW UDWLQJ, D UHGXFWLRQ LQ SHQVLRQ OLDELOLWLHV 

is necessary to stave off greater fiscal disaster. Public Act 98-599 represents a fair and reasonable 

FRPSURPLVH XQGHU VXFK FLUFXPVWDQFHV. 7KXV, WKH SWDWH¶V ³UHVHUYHG VRYHUHLJQ SRZHU´ WUXPSV 

Article XIII § 5, the pension protection clause.66 

The Illinois Supreme Court rejectHG WKH SWDWH¶V UHDVRQLQJ. IQ D 7-0 ruling, the Court 

EHJDQ E\ DFNQRZOHGJLQJ WKDW WKH SWDWH, H[HUFLVLQJ LWV SROLFH SRZHUV, PD\ HQDFW ³UHJXODWLRQV 

reasonably necessary to secure the health, safety, morals or general welfare of the community, 

even though contUDFWV PD\ WKHUHE\ EH DIIHFWHG.´67 However, the Court refuses to accept the 

SWDWH¶V UHDVRQLQJ EHFDXVH LW ZRXOG UHQGHU AUWLFOH ;III � 5 D QXOOLW\. 7KH SWDWH¶V SROLFH SRZHUV 

DQG HFRQRPLF HPHUJHQF\ DUH QRW DGHTXDWH MXVWLILFDWLRQV, IRU LW ³ZRXOG UHTXLUH WKDW ZH allow the 

                                                      
64By the time Heaton v. Quinn was argued in 2015, there was no discrepancy on the meaning of Article XIII  § 5.  
Kanerva v. Weems is an important precedential case. In a 2014 6-1 decision, the Illinois Supreme Court found the 
meaning of the language of the pension protection clause to be plain and unambiguous. This holding is essential to 
ƵŶdeƌƐƚaŶdiŶg ƚhe CŽƵƌƚ͛Ɛ ŽƉiŶiŽŶ iŶ Heaton v. Quinn, for the Court cites its Kanerva v. Weems ƌƵůiŶg͗ ͞We heůd iŶ 
ƚhaƚ caƐe ƚhaƚ ƚhe cůaƵƐe ŵeaŶƐ ƉƌeciƐeůǇ ǁhaƚ iƚ ƐaǇƐ͗ ͚if ƐŽŵeƚhiŶg ƋƵaůifieƐ aƐ a benefit of the enforceable 
cŽŶƚƌacƚƵaů ƌeůaƚiŽŶƐhiƉ ƌeƐƵůƚiŶg fƌŽŵ ŵeŵbeƌƐhiƉ iŶ ŽŶe Žf ƚhe Sƚaƚe͛Ɛ ƉeŶƐiŽŶ Žƌ ƌeƚiƌeŵeŶƚ ƐǇƐƚeŵƐ͕ iƚ caŶŶŽƚ 
be diŵiŶiƐhed Žƌ iŵƉaiƌed͘͟ Kanerva vs. Weems fƵƌƚheƌ ƚied ƚhe Sƚaƚe͛Ɛ haŶdƐ͕ fŽƌ ƚhe CŽƵƌƚ ƌƵůed ƚhaƚ heaůƚh 
benefiƚƐ aŶd cŽƐƚ Žf ůiǀiŶg adjƵƐƚŵeŶƚƐ iŶ ƉeŶƐiŽŶƐ͕ if Žffeƌed aƚ ƚhe ƚiŵe Žf aŶ eŵƉůŽǇee͛Ɛ hiƌiŶg͕ ŵaǇ ŶŽƚ be 
reduced.  
65 Heaton v. Quinn, 13.  
66Godofsky, 3. 
67Heaton v. Quinn, 18. The Illinois Supreme Court cites a 1954 case: City of Chicago v. C. & NW RY. CO. 
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legislature to do the very thing the pension protection clause was designed to prevent it from 

GRLQJ.´68 The Court finds that the State of Illinois has not surrendered its sovereign authority. In 

contrast, the people of Illinois, the ultimate sovereign, have rightfully and legitimately restricted 

the power of the General Assembly to act through the authority of the State Constitution:  

³II SROLFH SRZHUV FRXOG EH LQYRNHG WR QXOOLI\ H[SUHVV FRQVWLWXWLRQDO ULJKWV DQG 
protections whenever the legislature felt that economic or other exigencies 
warranted, it is not merely pension benefits of public employees that would be in 
jeopardy. No rights or property would be safe from the State. Today it is 
nullification of the right to retirement benefits. Tomorrow it could be renunciation 
RI WKH GXW\ WR UHSD\ SWDWH REOLJDWLRQV« 8QGHU WKH SWDWH¶V UHDVRQLQJ, WKH RQO\ OLPLW 
RQ WKH SROLFH SRZHU ZRXOG EH WKH VFRSH RI WKH HPHUJHQF\.´69 
 

The Illinois Supreme Court was not dismissive of the financial challenges facing the State, but it 

ZDV DGDPDQW WKDW WKH ODZ PXVW EH XSKHOG: ³CULVLV LV QRW DQ H[FXVH WR DEDQGRQ WKH UXOH RI ODZ. IW 

is a summons to defend it. How we respond is the measure of our commitment to the principles 

RI MXVWLFH ZH DUH VZRUQ WR XSKROG.´70 While the Court¶V ORIW\ ODQJXDJH LV ODXGDEOH, LW QHLWKHU 

tempers the crisis nor offers a solution. The facts remain: Illinois has $250 billion in pension 

liabilities, and the State descends deeper in debt every year.71  

Pension Contracts: A Brief State and Federal Comparison 

 7KH IOOLQRLV SXSUHPH CRXUW¶V UXOLQJ GRHV QRW OHDYH WKH SWDWH PXFK URRP IRU DGGUHVVLQJ LWV 

pension liabilities. Article XIII § 5 does not permit unilateral pension benefit reductions under 

                                                      
68Ibid., 22. 
69The ŽƉiŶiŽŶ gŽeƐ ŽŶ ƚŽ ƌead͗ ͞The ůegiƐůaƚƵƌe cŽƵůd dŽ ǁhaƚeǀeƌ iƚ feůƚ iƚ Ŷeeded ƚŽ dŽ ƵŶdeƌ ƚhe ciƌcƵŵƐƚaŶceƐ͘ 
And more than that, through its funding decisions, it could create the very emergency conditions used to justify its 
suspension of the rights conferred and protected by the constitution. If financial markets were rational, this 
ƉƌŽƐƉecƚ ǁŽƵůd ŶŽƚ bƵŽǇ ŽƵƌ ecŽŶŽŵǇ͕ iƚ ǁŽƵůd ƌƵiŶ iƚ͘͟ The CŽƵƌƚ͛Ɛ ƵŶdeƌƐƚaŶdiŶg Žf ƚhe fƵŶdaŵeŶƚaů 
importance of trust in a market-based system is quite philosophically sophisticated and eloquently stated. Ibid., 25. 
70Ibid., 26.  
71 Iƚ iƐ ƚhe aƵƚhŽƌ͛Ɛ ŽƉiŶiŽŶ ƚhaƚ ƚhe Ŷegaƚiǀe ƌaŵificaƚiŽŶƐ Žf ƐƚƌikiŶg dŽǁŶ PƵbůic Acƚ ϵϴ-599 cannot be overstated. 
AcƚƵaƌiaů ƉƌŽjecƚiŽŶƐ Ɛƚaƚed ƚhaƚ ƚhe Sƚaƚe͛Ɛ ƉeŶƐiŽŶ ƐǇƐƚeŵƐ would have reached full funding by 2039. Required 
2016 pension contributions would have been reduced by $1.2 billion. These cost savings could have given the 
GeŶeƌaů AƐƐeŵbůǇ ŵŽƌe ƌŽŽŵ ƚŽ ŶegŽƚiaƚe͕ ƉŽƐƐibůǇ ŶiƉƉiŶg ƚhe Ɛƚaƚe͛Ɛ bƵdgeƚ iŵƉaƐƐe iŶ ƚhe bƵd aŶd preventing 
the subsequent income tax increases. Instead of lasting reform, the past five years have seen further degeneration 
iŶ ƚhe Sƚaƚe͛Ɛ fiŶaŶceƐ͕ ǁiƚh ŶŽ ƐŽůƵƚiŽŶ iŶ Ɛighƚ͘   
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any circumstances. While most states protect pensions under contract law, Illinois is an outlier in 

the sense that it expressly prohibits any negative alteration, even in instances of fiscal 

emergency.72 Even more unusually, not only are current benefits a worker has earned protected, 

but also the formula under ZKLFK WKRVH EHQHILWV DUH FDOFXODWHG WKURXJKRXW DQ HPSOR\HH¶V 

career.73 Such jurisprudence conflicts with how other states have interpreted pension contract 

ODZ: ³OWKHU VWDWH VXSUHPH FRXUWV KDYH XSKHOG SHQVLRQ UHIRUPV YHU\ VLPLODU WR IOOLQRLV¶ 2013 

reforms, even when recognizing that pensions are contractual benefits that cannot be diminished 

RU LPSDLUHG.´74 One of these states is Colorado, where the courts ruled that reducing cost of 

OLYLQJ LQFUHDVHV GLG QRW YLRODWH VWDWH HPSOR\HHV¶ FRQWUDFWXDO ULJKWV, PDNLQJ a distinction between 

earned pension benefits and predicted increases stemming from a cost of living adjustment.75 

Such a proposal was part of Public Act 98-599¶V SDFNDJH RI UHIRUPV. IW FRQWUDVW WR WKH IOOLQRLV 

Supreme Court, other state courts have been more willing to show deference to good-faith 

legislative actions seeking to address unsustainable pension benefit systems.76   

7KH IOOLQRLV SXSUHPH CRXUW¶V MXULVSUXGHQFH LV DOVR D GHSDUWXUH IURP KRZ FRQWUDFW ODZ KDV 

been interpreted at the federal level. Derived from Supreme Court precedent, federal courts apply 

a three-part test to determine whether legislation altering contracts is permissible under the 

CRQWUDFW CODXVH, ZKLFK QRPLQDOO\ SURKLELWV VWDWHV IURP ³LPSDLULQJ WKH REOLJDWLRQ RI FRQWUDFWV.´77 

First, the courts determine if a contract exists. If a contract exits, the next question is whether the 

                                                      
72 New York is the only other state. Godofsky, 4. 
73 The State is free to unilaterally increase benefits, but once the benefit accrual formula has been set, it may 
not be altered.  
74 Schuster, 13. 
75 Colorado is also significant because its pension systems, while not as bad as Illinois, are less than 50 
percent funded.  
76Another eǆaŵƉůe iƐ Haǁaii͘ Whiůe ƚhaƚ Sƚaƚe͛Ɛ cŽŶƐƚiƚƵƚiŽŶ ƉƌŽƚecƚƐ eaƌŶed ƉeŶƐiŽŶ beŶefiƚƐ͕ cŽƵƌƚƐ haǀe 
ruled that future benefits are not necessarily protected.  
77U.S. Constitution. Art. I, § 10. 
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legislation imposes an impairment to the execution of the contract. If the impairment is found to 

be substantial, the court must decide whether the legislation LV ³UHDVRQDEOH DQG QHFHVVDU\ WR 

VHUYH DQ LPSRUWDQW SXEOLF SXUSRVH.´78   

But while the three-SDUW CRQWUDFW CODXVH WHVW LV ZLGHO\ DFFHSWHG, ³WKH GHFLVLRQV RI VWDWH 

FRXUWV DSSO\LQJ WKLV DQDO\VLV WR VWDWH SHQVLRQ FRQWUDFWV YDU\ FRQVLGHUDEO\.´79 Illinois is a case in 

point. As this paper has explored, there is no question pension contracts exist, and the invalidated 

Public Act 98-599 attempted to significantly impair the execution of those established contracts. 

Further extrapolating the federal test, it would appear that the threat of insolvency would 

represent an interest compelling enough to allow Illinois to seek relief²which Public Act 98-

599 represents. But the Illinois Supreme Court decided otherwise; the explicit guarantees of 

Article XIII § 5 are too stronJ WR EH VXERUGLQDWHG E\ WKH SWDWH¶V SROLFH SRZHUV.  

PROPOSALS 

7KH IOOLQRLV SXSUHPH CRXUW¶V UXOLQJ QDWXUDOO\ UDLVHV WKH TXHVWLRQ RI ZKDW DYHQXHV UHPDLQ 

available to policymakers and citizens who seek pension reform. This section of the paper will 

outline several broad possibilities, including municipal bankruptcy, legislative action to alter the 

structure of future benefit contracts, and the passage of a constitutional amendment to modify 

Article XIII § 5.  

Municipal Bankruptcy: A Possible Escape Hatch 

In a hypothetical scenario, a federal court could possibly trump IlOLQRLV¶ SHQVLRQ 

protection clause in bankruptcy proceedings, assuming state bankruptcy would function similar 

to municipal bankruptcy²although nobody is quite sure how the state bankruptcy would work. 

                                                      
78CůŽƵd͕ WhiƚŶeǇ͘ ͞Sƚaƚe PeŶƐiŽŶ DeficiƚƐ͕ ƚhe ReceƐƐiŽŶ͕ aŶd a MŽdeƌŶ Vieǁ Žf ƚhe CŽŶƚƌacƚƐ CůaƵƐe͘͟ The Yale 
Law Journal, vol. 120, no. 8, 2011, 2204. 
79Ibid.  
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At the moment, this discussion is moot, for federal bankruptcy law does not allow states to 

declare bankruptcy.80 HRZHYHU, PXQLFLSDOLWLHV ZLWK WKHLU VWDWH¶V FRQVHQW FDQ VHHN CKDSWHU 9 

federal bankruptcy relief. Two recent cases illustrate how bankruptcy proceedings can address 

pension debt and how they could offer some relief for Illinois taxpayers.  

In 2013, the city of Stockton, California filed for bankruptcy, with significant pension 

OLDELOLWLHV LQFOXGHG DPRQJ WKH FLW\¶V GHEWV. :KLOH SWRFNWRQ XOWLPDWHO\ GHFLGHG WR KRQRU LWV 

pension contracts, in the course of proceedings, a federal bankruptcy judge ruled that retirement 

debt can be reduced in bankruptcy²DV ZLWK DQ\ RWKHU GHEW: ³CDOLIRUQLD SXEOLF HPSOR\HH 

UHWLUHPHQW ODZ « LV VLPSO\ LQYDOLG LQ WKe face of the supremacy clause of the United States 

CRQVWLWXWLRQ.´81 A similar ruling was made in Detroit 2013 bankruptcy proceedings, where city 

employees ultimately saw their pensions cut 4.5 percent and the end of cost of living increases. 

In a ruling that allowed Detroit to cut its pensions, putting it on a path to solvency, a federal 

bankruptcy judge stated, ³PHQVLRQ ULJKWV DUH FRQWUDFW ULJKWV XQGHU WKH MLFKLJDQ FRQVWLWXWLRQ« IW 

KDV ORQJ EHHQ XQGHUVWRRG WKDW EDQNUXSWF\ ODZ HQWDLOV WKH LPSDLUPHQW RI FRQWUDFWV.´82 

Extrapolating these cases to the Illinois context, municipal bankruptcy could offer some relief to 

WD[SD\HUV, IRU ORFDO JRYHUQPHQWV¶ SHQVLRQ GHEWV²$50 billion of the total²would then be 

eligible to be renegotiated.83 Of course, Illinois is not a municipality, and the State itself remains 

on the hook for the UHVW RI LWV XQIXQGHG OLDELOLWLHV. BXW VLQFH IOOLQRLV¶ SHQVLRQ GHEW LV KHOG DW ERWK 

                                                      
80State bankruptcy is uncharted territory, and if authorized by Congress would present the Supreme Court with 
several novel questions, including whether the contracts clause prohibits states from declaring bankruptcy in in the 
fiƌƐƚ Ɖůace͘ OŶ ƚhe Žƚheƌ Ɛide͕ ƚhe U͘S͘ CŽŶƐƚiƚƵƚiŽŶ dŽeƐ giǀe CŽŶgƌeƐƐ ƉŽǁeƌ ƚŽ eŶacƚ ͞ƵŶifŽƌŵ LaǁƐ ŽŶ ƚhe 
subject of BankrupƚcieƐ ƚhƌŽƵghŽƵƚ ƚhe UŶiƚed SƚaƚeƐ͘͟ U.S. Constitution. Art. I, § 8. 
81MegeƌiaŶ͕ ChƌiƐ͘ ͞SƚŽckƚŽŶ BaŶkƌƵƉƚcǇ RƵůiŶg a BůŽǁ ƚŽ PeŶƐiŽŶƐ͘͟ Los Angeles Times, Los Angeles Times, 1 Oct. 
2014.  
82͞JƵdge PickƐ SƵƉƌeŵacǇ CůaƵƐe iŶ DeƚƌŽiƚΖƐ BaŶkƌƵƉƚcǇ Baƚƚůe͘͟ National Constitution Center – 3 Dec. 2013.  
83ChicagŽ beiŶg ŽŶe Žf ƚhŽƐe ůŽcaůiƚieƐ ǁiƚh ƐigŶificaŶƚ debƚƐ͘ IŶgƌaŵ͕ JŽŶaƚhaŶ͘ ͞ΨϮϬϯ BiůůiŽŶ aŶd CŽƵŶƚiŶg͗ TŽƚaů 
Debƚ fŽƌ Sƚaƚe aŶd LŽcaů ReƚiƌeŵeŶƚ BeŶefiƚƐ iŶ IůůiŶŽiƐ͘͟ Illinois Policy Institute, 4 Apr. 2017 
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local and State-wide levels, municipal bankruptcy is a possible escape hatch to simplify two 

intertwined debt crises and reduce taxpayer liability.84  

Working in Tandem: Legislative Action & Constitutional Reform 

In evaluating the options for the State itself, it appears there are three: improbably 

clawing together the money to meet its massive liabilities, reducing pension benefits for future 

employees, and repealing Article XIII § 5. The first option should be taken off the table. While it 

may be seductive to speculate that Illinois could simply raise enough tax revenue to pay off its 

debt, this is not economically sound policy in a State that already has a high tax burden, 

especially in relation to its Midwestern peers.85 The second option, while an important part of 

DQ\ SRWHQWLDO UHIRUP SDFNDJH DQG FUXFLDO WR WKH SWDWH¶V XOWUD-long term fiscal health, does not 

address the liabilities the State already owes. The third option is time-consuming with no 

guarantee of success. Alone, neither the second nor third options is sufficient. But enacted 

together, these two reforms may be able to offer a glimmer of hope.  

 Without raising the tax burden or changing the constitution, there are substantial reforms 

Illinois can enact. First, the State should stop paying for the employer share of pension and 

health care costs for public school employees. As the system currently operates, local districts 

negotiate contracts, but the State pays the agreed upon benefit levels, even though teachers are 

not State employees. This practice creates a moral hazard, for local districts negotiate teacher 

                                                      
84Due to space constraints, this paper is only attempting to give a broad outline of what municipal bankruptcy 
might entail and will not be addressing the intricacies of municipal bankruptcy or which Illinois towns should 
pursue it.  
85Income and corporate taxes were recently raised as a condition to end the recent budget standoff. Greater taxes 
threaten to make the problem worse, for Illinois is already experiencing a net population outflow and is ringed by 
low-tax states: Indiana, Wisconsin, Iowa, and Missouri. However, to reach a compromise, tax increases may be 
ŶeceƐƐaƌǇ͘ ThiƐ aƵƚhŽƌ iƐ ŶŽƚ agaiŶƐƚ ƌaiƐiŶg ƚaǆeƐ Ɖeƌ Ɛe͕ bƵƚ iƐ ƐiŵƉůǇ aƚƚeŵƉƚiŶg ƚŽ cƌiƚiciǌe ƚhe ƉeƌǀaƐiǀe ͚ƚaǆ aŶd 
ƐƉeŶd͛ ŵeŶƚaůiƚǇ ƚhaƚ dŽŵiŶaƚeƐ IůůiŶŽiƐ ƉŽůiƚicƐ͘ RaiƐiŶg ƌeǀeŶƵe ǁiƚhŽƵƚ aƚƚempting to address the underlying 
costs is no longer enough. A report by the Commission of Government Forecasting and Accountability calculated 
Illinois would need to raise taxes by more than 30 percent, or $224 billion, to cover pension liabilities.   
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contracts without ever paying for the pension benefits themselves. Instead, local districts should 

bear the burden of these costs, saving an estimated $2 billion per year over the next several 

years.86 In a cash-strapped State, every potential cost-savings option needs to pursued. Along 

with having local districts fully assume the pension contracts they negotiate, the State should 

institute a 401(k)-style benefit plan for new hires.87 While the State has made its pension benefits 

less generous for employees who were hired after 2010, these plans are still part of a defined-

benefit system. A 401(k)-style plan for future hires would save the State money, would be more 

flexible for employees if they change jobs, and would comply with the Illinois Constitution.88 

But while these reforms would do much to help Illinois put its future fiscal house in 

order, they leave WKH SWDWH¶V FXUUHQW OLDELOLWLHV, WKH SHQVLRQV RZHG WR SUHVHQW HPSOR\HHV, 

unaddressed. Unless the State wants to enact a lengthy program of austerity worse than the two-

year budget standoff or risk a fatal negative feedback loop with spiraling tax increases, 

comprehensive reform that puts the State on a path to solvency similar to Public Act 98-599 will 

require a constitutional amendment. Article XIII  § 5 does not necessarily have to be repealed 

entirely, but it would need to be modified to allow for the reduction of the unearned pension 

benefits of current employees. Such an approach is ethical and practical, for it fairly protects 

benefits that have been already earned while giving the State fiscal flexibility to adjust how 

future unearned benefits are calculated.89 

                                                      
86Schuster, 17. 
87 A 401(k) is a retirement plan where employees and employers allocate an agreed upon percentage of the 
eŵƉůŽǇee͛Ɛ ƐaůaƌǇ͕ iŶƐƚead Žf agƌeeiŶg ƵƉŽŶ defiŶed beŶefiƚƐ͘  
88Since the Constitution only specifies that benefits must not be reduced, not the type of retirement plan. Under a 
401(k)-plan, employees would also have greater savings. In one hypothetical scenario, if teachers had enrolled in 
401(k)-type plans in 1976 and retired in 2016, they would have accrued $400,000 more than what the State 
pension systems pays out. In fairness, 401(k) returns are rooted in market performance, and so the past is not 
necessarily indicative of the future. However, pension funds also rely on market returns (and sometimes vastly 
overestimate their predicted performance), so either way all retirement systems involve an element of inherent 
risk.  
89 Assuming employees are given fair notice.  
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It is admittedly an uphill battle, but if a constitutional amendment can be enacted, 

fortunately the legislative program already exists: Public Act 98-599.90 Since Illinois has accrued 

more liabilities in the years since it was struck down, the reforms within the original package 

would have to be stiffened. But the act remains a viable blueprint. To save more money, possible 

tweaks include further raising the retirement age for younger employees and suspending the cost 

of living increase for a specified time period.91  

CONCLUSION 
 
 IQ FORVLQJ, WKLV SDSHU KDV DQDO\]HG WKH SWDWH RI IOOLQRLV¶V SHQVLRQ OLDELOLWLHV, WKH SWDWH¶V 

pension contract jurisprudence, and presented a few possible avenues for reform. While the 

situation is dire, it is not hopeless. Never has the necessity been greater for swift and bold action. 

While it is easy to lampoon decades of incompetent State government, readers should heed 

IOOLQRLV¶ ILVFDO FULVLV DV DQ HDUO\ ZDUQLQJ, IRU RWKHU VWDWHV DQG HYHQ WKH IHGHUDO JRYHUQPHQW are 

threatened with looming pension and entitlement crises. 

This author is not hopeful that current State officials have the political and moral courage 

to challenge the status quo and enact meaningful pension reform and constitutional change. On 

November 6th, voters elected J.B. Pritzker as governor, who campaigned on fresh spending and 

tax increases. While Governor-elect Pritzker should be given a fair and genuine opportunity to 

OHDG, KLV FDPSDLJQ UKHWRULF GRHV QRW ERGH ZHOO IRU WKH SWDWH¶V ILQDQFHV.92  

                                                      
90 A Constitutional amendment would need a three-fifths majority in General Assembly then approval by voters. 
The earliest this could happen is 2020.  
91Public employees would cry foul, but given that given that inflation is 2%, a constitutionally protected 3% cost of 
living adjustment represents a real pension benefit increase, compounded year after year. Further, with life spans 
increasing, any pension system, including Social Security, will likely need to raise its retirement age to remain 
solvent.  As long as employees close to retirement are exempt, this author would argue freezing cost of living 
adjustments and raising the retirement age are fair and equitable proposals. 
92With Democrats now in control of both the legislative and executive branches, one positive is that a unified 
government will bring an end to the partisan budget spats of that dominated the Rauner administration. Maxwell, 
Maƌk͘ ͞HŽǁ RaƵŶeƌ͕ Pƌiƚǌkeƌ PeŶƐiŽŶ PůaŶƐ CŽŵƉaƌe͘͟ WCIA, 19 July 2018. 
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For decades, policymakers have been able to shirk and avoid effectively dealing with the 

SHQVLRQ FULVLV, EXW DV LLQFROQ VDLG, ³<RX FDQQRW HVFDSH WKH UHVSRQVLELOLW\ RI WRPRUURZ E\ 

HYDGLQJ LW WRGD\.´ 7KH ODZV RI JUDYLW\ KDYH QRW EHHQ VXVSHQGHG, DQG LI WKH SWDte does not enact 

structural reforms, sooner or later the house will come crashing down. It is Illinois taxpayers who 

will be forced to pick up the pieces. 
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