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tutions of our country? If our moral obligation toward some of the 
laws in the civil code is only an obligation of not evading punish-
ment, how can we claim to be better citizens than those who hold 
that civil legislation has no higher authority or greater sanction than 
the physical power of the policeman or the jailer? 15 

In speaking of police power we might note that Catherin1 6 in 
rejecting the theory of Spenser concerning the origin and founda-
tions of law, has this to say: "No one will assert of a man that he 
acts from duty, if he abstains from certain actions through fear of 
police penalties or the anger of his fellow man." But in defending 
the theory of penal laws, he is unable to offer any higher motive 
to move men to obey those legitimate commands of a superior which 
are so classified. 

Since in the merely penal theory the obligation ad poenam is the 
more grave obligation, it automatically becomes the principal part 
of a penal law. According to this theory, a law would move men to 
act or restrain them by fear of punishments or by mere threats, but 
that is really not moving men by law. A law is an ordinance of right 
reason which authoritatively commands men to act for the common 
good. A sanction containing a punishment is something outside the 
essence of a law, added to it in order to move men whose reason 
might be blinded by passion. Any theory which would elevate a 
sanction to a point whereby it becomes the main force that a law 
would possess seems illogical, but that is the effect the merely penal 
law theory would have. Therefore, it does not seem philosophically 
acceptable. 

I t seems that justice demands there be a proportion between the 
poena and the culpa] but in the merely penal law theory the poena 
is far more grave than the culpa. I t is altoegther out of proportion; 
for it binds both externally and internally, while the culpa binds 
only externally. Therefore, in the penal law theory the grave char-
acter of the penalty does not seem to be justified. 

The clause inserted in the rules and constitutions of many Reli-
gious Orders, limiting them ad poenam, has influenced many famous 

16 Cf. J. A. Ryan, "Are our Prohibition Laws purely penal," Ecclesiastical 
Review, Vol. LXX (1924), 404-411. 

16 Cf. Catherin's article on law in the Catholic Encyclopedia, IX, 53-56. 
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theologians to support the merely penal theory. They seemed to 
have overlooked or not to have adverted to the fact that a Religious 
Order is radically different in its nature and origin than a civil state. 
Although they are both particular societies, yet one is a positive 
society and other is a natural society. In a positive society men 
always retain the power to limit the obligations they will assume. 
In a natural society, such as the civil state, the force of the obliga-
tions which man must assume, flows from the sociality of his nature. 
They are determined by eternal law from which civil laws are de-
rived. All civil laws are no more than an application of the eternal 
law, according to the prudent judgment of the authorities, to the 
every day life of the community. Therefore, they should bind in the 
same manner as the eternal law, that is, in conscience. This is the 
conclusion which Saint Thomas expressed in discussing the obliga-
tions of civil law. He made an exception for the rules of a Religious 
Order which is a positive society, but he made no provisions for an 
exception in the case of civil laws of the civil state, which is a natural 
society. And it does not seem the exception can be validly trans-
ferred, because of the difference in the nature of the two societies. 
Furthermore, no clause, limiting the obligations inherent in a true 
law is to be found in the constitution of any country. At least no 
author has been able to name one. 

Neither does the merely penal law theory receive any support 
from Saint Paul, who clearly declared that the civil magistrates are 
ministers of God, whose laws bind not only for the sake of wrath, 
but also for the sake of conscience. Since the civil magistrate is only 
a minister of God, he must always act in the name of God and in 
place of God for temporal things. Beyond the forum of God he 
has no authority. 

The moral obligation theory seems to be in harmony with the 
social doctrine of Pope Leo XII I , who, in all his Encyclicals, which 
treat of the nature of the civil state, its authority and the duties of 
citizens, never mentioned the possibility of a law which would not 
bind in conscience. Apart from imposing a moral obligation, the 
only other recourse a ruler has, he says, is to inculcate fear. But the 
great Pontiff rejects fear as a weak foundation for the establishment 
of law and order in a civil society. He, therefore, implicitly rejects 
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the merely penal law theory, for it would move men by fear of the 
punishment they might have to undergo. Pope Leo X I I I insists 
that, only when rulers acknowledge that their authority comes from 
God and citizens recognize the fact that civil laws bind in conscience, 
will it be possible to safeguard law and order and to promote justice 
and peace. 

I t also seems certain that the moral obligation theory is far better 
fitted to the tremendous task of protecting individual rights and 
promoting the general welfare. If the moral obligation theory is kept 
within the acknowledged limitations which right reason demands, it 
will be neither unduly harsh nor overburdensome. And it will help 
to stem the tide toward laxity so prevalent in many parts of the 
world. 

M A T T H E W HERRON, T . O . R . , 

Mount Assist Monastery, 
Loretto, Pa. 

DIGEST OF THE DISCUSSION 

Although some few in the course of the discussion showed sym-
pathy for the opinion which denies the possibility of penal law, the 
majority of those who expressed themselves did so in defense of the 
penal law theory. Several of the members challenged Father Herron 
on practical grounds, arguing that unless we admit the existence of 
some civil statutes which are purely penal in character, we find our-
selves as moralists in an awkward position. Since there are some 
civil ordinances whose violation would not be alleged as theologically 
sinful by either school of thought, opponents of the penal law theory 
seem able to defend their position only by calling such statutes un-
just—a more dangerous refugium, it was alleged, than is recourse to 
purely penal law. 

On the other hand, comments by Fathers Malone and Charles 
O'Leary, C.SS.R., appealed to the teaching that law, being essentially 
an act of the intellect, obliges insofar as it commands what is essen-
tially required for the common good. Since obligation has its source 
in the necessity of means to end, the legislator is powerless to decide 
whether his law, once established, shall oblige or not. Hence the 
concept of purely penal law is self-contradictory and inadmissible. 
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Father Joseph Duhamel, SJ., based his remarks on the demands 
of distributive justice. If, he contended, the theory of penal law is 
denied in a civilization such as ours, the burden of civil obligation 
will fall disproportionately on those who recognize such a thing as 
an obligation in conscience, for violation of which one must answer 
to God. Those who deny all such obligation will be burdened by the 
law only to the extent of a legal sanction—an inequality in violation 
of the demands of distributive justice. As for the claim that law 
must be considered as binding in conscience unless the legislator de-
clares otherwise, Father Duhamel asserted that this intention of the 
legislator may be deduced indirectly from the jurists and legal com-
mentators who limit their discussion to law in its juridic effects. 

In support of Father Duhamel's position, Father Gerald Kelly, 
S.J., emphasized the necessity of interpreting the law equally for all, 
and agreed that any theory which denies merely penal law results in 
an inequitable burden for Catholics and for perhaps a relatively 
few others. Even on the supposition that the average non-Catholic 
would think of law in terms of obligation in conscience, it is doubt-
ful that he identifies that concept with our idea of binding under sin. 

Father John Ford, SJ., called attention to the fact that the 
fundamental point at issue is whether the very concept of law, prop-
erly understood, necessarily implies moral obligation, i.e., an obliga-
tion binding in conscience under pain of sin. Some religious orders 
distinguish between their laws strictly so called and other ordinances 
which are not called laws. But even of their laws—the constitutions 
themselves, for instance—they declare that they do not bind the 
conscience under pain of sin. While St. Robert Bellarmine may ex-
plain even the constitutions as not being laws in the proper sense, 
and attribute their binding force to a contractual relationship, others 
insist that they lack nothing which is essential to the concept of law. 
And the Holy See approves constitutions which distinguish explicitly 
between laws properly so called and other ordinances of the religious 
institute. 

The basic and essential issue, Father Ford continued, is a meta-
physical and philosophical one. Every philosopher will admit, no 
doubt, that it is of the essence of law to bind, to impose a necessity 
on the human agent. But not all will admit that this necessity must 
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from the nature of the case be that absolute and imperative ought 
which is derived from a consideration of man's essential relation to 
God as his last end. Some continue to believe that a merely juridical 
or penal necessity satisfies the formal concept of law. The question 
of the possibility of a merely penal law cannot be satisfactorily 
decided unless one comes to a conclusion or takes a stand on this 
ultimate issue. 

J O H N J . L Y N C H , S . J . , 

Weston College, 
Weston, Mass. 


